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 The Unfair Dismissals Acts 1977-2007 as amended

The Unfair Dismissals Acts provide that only fair dismissals are lawful. Unfair dismissals are unlawful and the Act provides remedies for claimants in these circumstances.

In order to bring a claim under the Acts, claimants must be able to establish that they are employees i.e. working under a contract of employment.  If the employer disputes that a dismissal has taken place at all, the claimant must first establish that they have been dismissed and where this is established, there is a presumption that the dismissal is unfair unless the employer can show substantial grounds justifying the dismissal.  Then the WRC will consider the fairness of the dismissal.

Dismissal

Section 1 provides the definition of dismissal:

(
termination by the employer of the contract of employment whether notice is given or not.

(
termination by the employee because of the unreasonable conduct of the employer and/or because the employer has breached a fundamental term of the contract. This is known as constructive dismissal.

(
the expiration of a contract of employment for a fixed term without its being renewed under the same contract, or, in the case of a contract for a specified purpose (being a purpose of such a kind that the duration of the contract was limited but was, at the time of its making, incapable of precise ascertainment), the cessation  of the purpose.

Constructive Dismissal

S2 of the 1977 Act defines it as
· “The termination by the employee of his contract of employment with his employer, whether prior notice of the termination was or was not given to the employer in circumstances in which, because of the conduct of the employer the employee was or would have been entitled or it was or would have been reasonable for the employee to terminate the contract of employment without giving prior notice of termination to the employer”
For example in Harrison -v- National Engineering and Electrical Trade Union, the EAT found the employee to have been constructively dismissed when she left the employment because she had not received wages for nine weeks.

Byrne v RHM Foods (Ireland) Ltd UD 69/79 
Claimant’s manager’s employment terminated –claimant’s  working conditions considerably deteriorated as did her relationship with MD who assumed her former boss’ duties. She was given no work to do, effectively isolated, had her own office but phone cut off and filing cabinets removed. As a result of stress she claimant received medical treatment and subsequently claimed constructive dismissal.
EAT held in claimant’s favour – appreciated that following an upset in upper management difficulties can arise but she was left for 3 weeks in isolation without knowledge of what was going on or contact from any person and said it was reasonable and understandable that her confidence and trust in her employer should be undermined to the extent she could tolerate it no longer. MD should during this period have communicated with her to assure her of her position and thereby maintain reasonable confidence and trust which an employee is entitled to have. 
Unilateral reduction in pay even for good reason and to a small extent may be a material breach of a fundamental element of the contract-Industrial Rubber Products v Gillon [1977] IRLR 389
Byrne V Furniturelink International Limited UD70/2007 involved a resignation as a result of the company’s decision to change commission rates and the Claimant’s areas of work.  The Claimant maintained this would involve a significant cut in her sales and thereby in her income.  The Claimant did invoke the grievance procedure but ultimately the Tribunal found that the company had failed to follow its own procedures.  The Tribunal clearly considered that the Claimant’s concerns about a reduction in her remuneration was reasonable but interestingly expressly stated that they accepted the employer’s entitlement to restructure and to do so without consulting with staff on the details.  However, as a result of the manner in which the company dealt with the Claimant, the Tribunal found they had failed to act reasonably and had “blatantly infringed her rights and integrity” thereby forcing her to resign.  Compensation of €35,000 was awarded.

Working environment – 
Waltons & Morse v Dorrington [1997] IRLR 488 -UK Eat held employer in breach of implied terms in contract to provide and monitor as far as reasonably practicable a working environment which was reasonably suitable . A secretary claimed constructive dismissal due to problems she encountered with smokers in the office – although employer adopted a limited d smoking policy it did not lead to sufficient improvement and she won. 
Removal of or Change in job function – depends on circumstances  Coleman v S & W Baldwin [1977] IRLR 342 .If employee directed to transfer to other suitable work for good commercial reason on what is made clear to be a temporary basis at no less salary may not be constructive dismissal
Giving unmerited warnings or a series of them per 
Walker v Josiah Wedgewood & Sons Ltd [1978] can given rise to constructive dismissal if employee  makes a case warnings given with a view to dishearten him and drive him out and not to improve performance and conduct. 
The merits of the warnings would need to be investigated.
BULLYING 

Liz Allen v Independent Newspapers (2002) ELR 84 (seminal EAT case)
-Hostility from co-workers -Another crime correspondent hired  -Change in type of work – crime to social diary 
 - Told she couldn’t take time off  (leave) which had been agreed
-She met Managers on a no. of occasions explained situation damaging her health.
-Affected her health/confidence such that she could no longer tolerate the working environment and had felt no option but to leave.
-She didn’t invoke grievance procedure thus co argued she wasn’t entitled to succeed. 
Held by EAT
(1) She had otherwise brought grievance to attention of management – the fact that she hadn’t formally done so not a barrier to a UD claim.
(2) 2 fold test re UD (ie constructive dismissal) due to bullying

(i) whether employee had notified er of her difficulties

(ii) Whether employer’s response was adequate in all the circumstances.

The EAT considered it reasonable for her to have taken into consideration the manner in which her complaints were handled from 1999-2000 and 
· held her conclusion that she could have no confidence in the respondent addressing her grievances properly/effectively was reasonable.
· She wasn’t unreasonable in taking into account the  likely affect on health if remained
(3) (An employee can only get financial loss attributable to dismissal. Before Allen no compensation if could not work after dismissal due to ill health but 
in Allen EAT held if ill health due to same conduct that caused dismissal they could award compensation for future fin loss of earnings eventhough she was certified sick.
CONDUCT OF EMPLOYEE and EMPLOYER looked at 

The conduct of both parties is examined and the Tribunal has emphasised that the claimant must have acted reasonably in terminating the contract.  Importantly, employees are expected to pursue any grievance procedures laid down in the contract of employment before taking the step of resigning. In Conway -v- Ulster Bank Ltd  the claimant worked in the bank for five years before being moved from Sligo to Ballina because of her proposed marriage to an account holder.  Ms Conway was unhappy with this and resigned without going through the agreed grievance procedures as set out in her contract.  The EAT found the appellant was not constructively dismissed as she did not act reasonably in resigning without first having utilised the grievance procedure in an attempt to remedy her complaints.

Application of the Unfair Dismissals Acts

· Any person working under a contract of service or apprenticeship

· Any person employed through an employment agency - in this case the hirer is deemed to be the employer for the purpose of redress

· For all dismissals occurring from 29th June 2006, civil servants are covered by the Unfair dismissals Acts pursuant to the Civil Service Act 2005

The Act has no application per s2(1) of the 1977 Act as amended to:

(
Employees who have reached the normal retiring age in that particular 
employment.;

·  an officer of vocational education committees, a county or city manager and the chief executive of the Health Service Executive;

(
A person Employed and living with a close relative: a spouse, civil partner, father, mother, grandfather, grandmother, step-father, step-mother, son, daughter, grandson, granddaughter, step-son, step-daughter, brother, sister, half-brother or half-sister, is a member of his employer's household and whose place of employment is a private dwellinghouse or a farm in or on which both the employee and the employer reside, (s2(1)(c) 1977 Act  (as amended by Civil Partnership Act 2010) 

(
Members of the Defence Forces and Gardai

· Persons undergoing a full-time training apprenticeship in FAS establishments

· Persons employed outside the State.

 Note 1

The exclusion of persons working for a close relative or working as a FAS Apprenticeship do not apply in the case where it is alleged that the dismissal arises from matters arising from Pregnancy, proposal to exercise rights under Maternity Acts, Adoptive Acts, Parental Leave Acts or Carers Leave Acts.

Note 2

The exclusion from the Acts of members of the Gardai and those employed by a close relative or working as a FAS apprentice do not apply where the dismissal results from the exercise or proposed exercise be the employee of the right to parental leave or force majeure leave or leave in accordance with the Carers leave Act, 2001

Service Requirements

A claimant must have one year’s continuous service but there are exceptions to this rule i.e. where the employee is dismissed for:

·  trade union membership or activities;

·  pregnancy; 

· exercising or proposing to exercise the right to protective leave or natal care absence under the Maternity Protection Act 1994-2004;

· exercising or proposing to exercise the right to adoptive leave/ additional adoptive leave under the Adoptive Leave Act 1995-2005.

· proposing to exercise the right Carers Leave under the Carers Leave Act, 2001

· proposing to exercise the right force majeure leave or parental leave under the Parental Leave Act, 1998-2006
· proposing to exercise the right under The National Minimum Wage Act, 2000.
Deceased Employees

If an employee dies at any time following his/her dismissal, the employees personal representative may pursue the claim of unfair dismissal under the Acts

Illegal Contracts

Where an employee as in receipt of under the counter payments, this caused much difficulty I the even that an employee wished to challenge an unfair dismissal.  However section 8 of the Unfair Dismissals Act 1977-2001 this is remedied as the claimant employee is entitled to recover compensation in the normal way, his contract of employment is valid and the RC or EAT must refer the issue to the Revenue Commissioners and the Minister for Social Welfare.  As such, it may be an extra threat posed to an employer.

Successive Contracts

Fixed Term/Specified Purpose Contracts

A fixed-term contract is a contract of a specific length and the duration of the contract is known to both parties from the outset.
A specific purpose contract is also of a limited duration, but the parties do not know the length of the contract from the outset. It will be envisaged that it is of limited duration to end when the specific purpose of the contract is completed.
The unfair dismissals legislation specifies that under certain conditions the expiry of one of these contracts will be excluded from the operation of the legislation. 

The three conditions  are:

· The contract must be in writing and must set out the specific duration of the fixed-term contract or, in the case of a specific purpose contract, the object of the contract. 

· The contract must be signed by both the employee and the employer 

· The contract must contain a specific clause stating that the Unfair Dismissals Acts will not apply to the expiry of the term of the contract. 


The WRC or Labour Court may examine any second or subsequent fixed term or fixed purpose contract of employment between which there was no more than a 3 month break and take a view as to whether the fixed nature or fixed purpose of the contract was wholly or partly for or connected with the avoidance of liability under the Unfair Dismissals Acts. Where it is so found, the length of the various contracts can be added together for the purpose of determining the length of service for eligibility under the Acts, and the service shall be deemed to be continuous. 
In the case where an employer employs a person on an open ended contract and then dismisses the person before they reach the one year time limit, and then rehires and a dismisses again.  The employee may seek to have the periods of employment considered to be continuous.  In this situation there must be a gap of less than twenty six weeks between the periods of service.
Probation and Training Contracts

The Acts do not apply to dismissals of an employee during a period at the beginning of employment when he/she is on probation or undergoing training provided that the contract of employment is in writing and the duration of probation or training is on year or less and is specified in the contract.  

However similar to the exceptions to service requirements above, if the dismissal results from the employee exercising or seeking to exercise their statutory rights in relation to Maternity, Adoption, Carers Leave, Parental Leave, or pregnancy related issues the employee will be covered under the Acts.

The Acts do not apply to dismissals during training for qualification or registration as a nurse or for another specified paramedical employment (subject to the above mentioned exceptions)

Statutory Apprenticeships

A statutory apprenticeship is an apprenticeship in an industrial activity designated by FAS.  The Acts shall not apply to persons engaged under a statutory apprenticeship during

1
the six months after commencement of the apprenticeship

2
the period of one month following completion of the apprenticeship provided 
the employee is not absent from work on protective leave.

Note that exclusion from the acts shall not apply where the dismissals result from the employee exercising or seeking to exercise their statutory rights in relation to Maternity, Adoption, Carers Leave, Parental Leave, or pregnancy related issues.

Lock outs and Strikes

The lock out of an employee is regarded, for the propose of these Acts as a dismissal and it will be deemed to be an unfair dismissal if, after a lock out that employee is not re-instated or reengaged within the meaning of the Acts and one or more other employees are.

Dismissal of an employee for taking part in a strike or other industrial action is regarded as unfair if one or more employees of the same employer who took part in the strike or industrial action were not dismissed or where one or more employees who were dismissed for such participation were later re-instead or re-engaged within the meaning of the Acts whereas he/she was not.

Unfair selection for redundancy

An employee dismissed due to redundancy may have a claim of unfair dismissal if his/her selection for redundancy instead of to her employees in similar employment was due to one of the grounds on which dismissals are deemed unfair under the Act or contrary to an existing redundancy procedure in the undertaking and there were no special reasons for departing from that procedure.  

It should be noted that if am employee succeeds in his/her claim for unfair dismissal and is consequently re-instated or reengaged any payments made under the Redundancy payments Acts must be refunded.

Michael Fitzpatrick (2011) – The EAT held that Mr Fitzpatrick a former Company MD was unfairly selected for redundancy and awarded him €295,000 in compensation. He had established Eurodrug Ltd in 2004, which was sold in 2006 to a larger company. He was made MD of the subsidiary company in Dublin but was made redundant in 2009. The EAT said that the process by which he was made redundant was lacking in transparency and objectivity. 

Procedures in Dismissal

Any decision by an employer to dismiss an employee must be fair.  Before the decision to dismiss, he should investigate the circumstances, provide warnings to the employee that his standard of work etc. is unacceptable and the consequences of a failure to improve.  An employee is entitled to be heard and put forward a defence before any dismissal.  In Gearon -v- Dunnes Stores the EAT found that the claimant had been unfairly dismissed even though she was often absent from work and had a poor performance at the cash registers.  Prior to her suspension, she had been given several verbal warnings and 2 written warnings which indicated that unless there was a significant and sustained improvement, she would be suspended. However, the EAT stated:

The right to defend herself and have her arguments and submissions listened to and evaluated by the respondent in relation to the threat to her employment is a right of the claimant and is not the gift of the respondent or this Tribunal...  As the right is a fundamental one under natural and constitutional justice, it is not open to this Tribunal to forgive its breach.

The right to be represented by a trade union official or a fellow employee is established in many contracts of employment and most collective agreements.  If a request is denied, this might affect the fairness of the dismissal.

Unfair Grounds for Dismissal

The Act provides that in certain circumstances a dismissal will be deemed to be automatically unfair where it results wholly or mainly from:

(
the employee’s trade union membership or activities.

(
the employee’s religious or political opinions.

(
race, colour or sexual orientation of the claimant.

(
the age of an employee.

(
membership of the travelling community.

(
civil or criminal proceedings being taken against the employer and the claimant was/ is a witness or party thereto.


the unfair selection of the employee for redundancy


the claimant’s pregnancy or matters related


the employee’s exercising or proposal to exercise the right to protective leave or natal care absence under the Maternity Protection Act 1994-2004; or 


the employee’s proposal to exercise the right to adoptive leave/ additional adoptive leave under the Adoptive Leave Act 1995-2005

(
the employee’s exercise or proposed exercise of the right to parental leave or force majeure leave under the Parental Leave Act 1998-2006 or the employee’s exercise or proposed exercise of the right to Carers Leave under the Parental Leave Act 1998 – 2006.

__________________________________________________

Fair Grounds for Dismissal

Section 6(1) provides that every dismissal of an employee will be presumed to be unfair unless the employer can show substantial grounds justifying the dismissal.  The Act further provides that the dismissal will not be unfair if it results from:

(
the capability, competence and qualifications of the employee.

(
the conduct of the employee.

(
a redundancy situation.

(
the employee being unable to work or continue to work in the position which he 
held without contravention (by him or the employer) of a duty or restriction 
imposed by law.  For example, a lorry driver who has his licence revoked for 
drunk driving.

Capability, Competence and Qualifications
An employer should be slow to dismiss upon the grounds that the employee is incapable or incompetent without first telling the employee of the respects in which he is failing to do the job adequately.  He should provide warnings to the employee and give the employee an opportunity of improving his performance.  In Bell -v- DEVEC Ltd, the EAT found that even though the claimant’s work was of a low standard, the dismissal was unfair because the employer had failed to exercise sufficient supervision of the claimant and had given no warning of the consequences of failure to improve.

When discussing capability, there is usually a reference to absences from work.  These absences may be divided into two types, short term and long term.  Where the absences are short term, in order to justify a dismissal, the employer will be expected to show that the employee had a continuing pattern of absence, the position was not likely to improve and warnings were given to the employee on the consequences of further absences.  In Mooney -v- Rowntree Mackintosh Ltd, the claimant was dismissed as he was absent from work for 26% of the time over a period of years.  The EAT was satisfied that the dismissal was justified. In the case of a long term absence, the employer must be satisfied that there is no reasonable prospect of the employee returning to work before dismissing him.  Even then, the employer might be under an obligation to find the employee alternative work.

An employer is under no obligation to provide alternative or light work unless there is suitable alternative vacancy available.
Reardon v St Vincent’s Hospital UD 74/79
Reardon a kitchen porter in St Vincent’s Hospital had a serious problem with prolonged absences all due to illness and covered by medical certificates.The employer wrote to him on several occasions telling him sick leave record was a source of concern and inconvenience & if it did not improve his continued employment would have to be reviewed. It didn’t and he was dismissed.EAT held employer acted reasonably as following his doctor’s recommendation that he be given light work they considered the possibility of moving him to another job but did not have a suitable alternative
The decision to terminate is not one to be made by a doctor but by management in light of medical advice. Bergin V Easons Cash N Carry (wholesale) Ltd UD 669/81

Dismissal abdicated decision to dismiss to doctor  not fully conversant with facts - .
Decision should have been made by management in light of med advice – dismissal unfair. 
McLoughlin v Celmac (Irl) Ltd UD 799/84 – dismissal without an  up to  date medical opinion re possible future availability for work was  unfair.
The need to dismiss- must be for good commercial reasons

McElhinney v Templemore Co-Op Society Ltd UD 434/82

Basic questions – whether in all the circumstances the employer can be expected to wait any longer.Look at: 
the  nature of illness,the likely length of continuing absence, the need of employer to have work hired for done (it would depend on the size of the organisation).

McGrance v Mater Private Nursing Homes UD 369/85 . McGrance dismissed due to high level of absence . EAT noted no pressure on employer to replace employee & no reason to dismiss.

Burden of proof under the Unfair Dismissal Acts. - In Bolger v Showerings (Irl) Ltd [1990] ELR 184 the High Court upheld dismissal due to absence from work  & stated for dismissal due to incapacity to be fair the employer must show:

·   1. incapacity was the reason for dismissal


  2. the reason was substantial

  3. employee had fair notice dismissal for incapacity    being considered

·  4 employee was give an opportunity to be heard

Competence

Where targets are set for employees they must be reasonable.  In Hanlon’s -v- Smith Dolphins Barn Ltd a sales target was set of £600 for the claimant, a salesman.  When he did not reach it, the target was increased to £1,000.  When he again failed to reach the target, he was issued with a warning letter and his target was increased to £1,500.  He was then dismissed.  In these circumstances, the employer was not justified in dismissing the employee.

Nagle v Mulcahy Group West Ltd UD 621/81 – employee not given sufficient opportunity to improve. The EAT held the employee should have been clearly instructed on targets & consequences of not reaching them
Sweeney v Canada Life Assurrance Irl Ltd UD 1994 – Employee warned – then met targets – next year didn’t - EAT said once employee met targets after warning  employer should revert to 1st stage of warning procedure re subsequent shortcomings.
Where persistent highs and lows on achieving targets warnings might be worded to make it clear reaching targets on an inconsistent basis is unsatisfactory & be advised as to consequences of future failures which may not require er revert to 1st stage of procedure
Where targets unreasonable (Murphy v Kilkenny Marble Works Ltd UD 608/83) or increase in targets unreasonable (Pritchard v Oracle Irl Ltd [1992} ELR 24) dismissal due to failure to meet same is unfair 
In relation to the employee’s performance and ability to carry out his/her duties an employer must take the following steps before engaging in disciplinary action.  The employee must be given an opportunity to address the particular deficiency and must be told

· What the deficiency is;

· What standard of performance is expected (this must be reasonable)

· That the employee’s performance is expected to improve and how.

· What the consequences of failure to improve will be.

Conduct of the Employee

Dismissals for conduct are fair.  However, except in cases of serious misconduct it will be necessary to establish that proper warnings were given.  There are many reasons for dismissing an employee under this ground including dismissal for criminal convictions, alcohol abuse or dishonesty.

Alcohol or Substance Abuse

Many contracts of employment and most collective agreements specify that such conduct will be regarded as serious misconduct.  The EAT takes the view that matters such as risks to safety, level of responsibility of the employee and contact with the public should be taken into account before dismissing an employee.  In Chadwick -v- Power Supermarkets, the claimant was suspended for drinking at work.  The EAT found the employee to have been fairly dismissed after an investigation because her function included dealing with money and the general public.

Dishonesty

An employer may be able to dismiss where the employee is dishonest but again the employer must investigate the circumstances and act reasonably, otherwise the dismissal will be unfair.  In Martin -v- Audio Video Services Centre Ltd an investigation was undertaken following the continued disappearance of money from the office. ‘Baits’ were placed in the office for the culprit and a camcorder was installed in the office to record him in action.  Two pieces of video evidence was presented to the Tribunal.  The first clip showed the claimant in the office looking through a cheque book.  A sound was heard and the claimant ran from the office.  The second clip showed an unidentified man in the office and he took £30.  The claimant was dismissed.  The EAT considered the dismissal to be unfair.  The investigation was inadequate and they had no reasonable grounds for believing the claimant took the money. 
Desmond Brennan v Carlow IT – (2011) The  EAT overturned a dismissal by Carlow IT of a caretaker who had worked for the IT for more than 20 years, who was dismissed in July 2009 for gross misconduct after having accidentally locked a student inside a college building. He had closed up early on the Friday prior to the June bank holiday weekend  ( he was rostered until 11pm but closed at 6pm) not realising that the female student was inside. He said it was custom to close early on the Friday prior to a bank holiday and he had waited until all the cars had left the car park. The trapped student was forced to set off the alarm later that night. The fire brigade attended. The EAT held that whilst he deserved some punishment his dismissal was disproportionate. The caretaker was unable to find work after dismissal as his record stated he was dismissed for gross misconduct. The EAT ordered Carlow IT to re-employ him.
FAIR PROCEDURES 

The EAT has the view that if dismissal is in a manner that is procedurally unfair then the dismissal is unfair. Thus even where dismissal is on a lawful ground there is a need for fair procedures.
Per the Trade Union representative dissent in Caulfield v Verbatim Ltd UD 938/93 (where majority held not unfair) the procedures used by the employer to effect the decision must be open and transparent and their behaviour must be reasonable
Where an employer’s procedural defaults is in a  case where a dismissal was clearly justified the EAT tends to award compensation and reduce its amount by a significant percentage measure of  the employee’s contribution to his own dismissal – could be as high as 100%
In the case of McGrath V Irish Distillers Limited (UD417/2006) the Claimant had been employed for twenty years until she was certified unfit for work in August 2004.  In October 2005 the company wrote to her warning her that her dismissal was being considered and asking her to respond within seven days.  The Claimant rang the Chief Executive to set up a meeting and a few days later received a letter dismissing her with immediate effect.  The Tribunal found that the procedure adopted by the company was unfair by reason of the fact that “undue haste” was used.  Given that there was no loss the tribunal could only award her four weeks salary but also awarded her minimum notice and found she was entitled to a bonus which was due to be paid three days after her dismissal.  

Redundancy

Employment may be terminated by reason of redundancy where the employees job is no longer available or because of a change in work practices.  The redundancy must be genuine and the person selected must be selected in a fair manner.  The onus is on the employer to justify the selection for redundancy.

The requirement to "act fairly"
The  employer is required to  give  appropriate warnings, take adequate time to establish a case for dismissal, investigate thoroughly all allegations and allow the employee  the right to representation during the investigation.

 
The Labour Relations Commission has published a Code of Practice on disciplinary procedures. 


Remedies for Unfair Dismissal

The Act sets out three alternative remedies when an employee is found to have been unfairly dismissed.

(
reinstatement.

(
reengagement.

(
compensation to an amount not exceeding 104 weeks’ remuneration.

Compensation is the remedy most likely to be chosen by the EAT.  In calculating the amount of money all benefits are taken into account such as the use of a company car, pension, free accommodation.  However, where the employee has incurred no financial loss the compensation is limited to 4 weeks’ remuneration.

In general when it comes to compensation the EAT general offer little explanation as to how the amount of the award was decided.

Mckenna V Pizza Express Restaurants Limited UD1062/2006, the Tribunal gave what seemed to be a very high award given the position in questions.  The Claimant was manager of Pizza Restaurant.  On the 31s of may 2006 a couple called her to their table to say that there was a hair in a pizza.   She deducted the pizza from the bill which she perceived to be standard procedure.  A week later she was advised by management that there was a problem with what she had done and was summonsed to a meeting where she claimed to have been interrogated in a small office with out representation.  She was advised she was going to be suspended and was escorted from the restaurant in front of staff and customers.  She was subsequently summonsed to a disciplinary meeting but was certified as medically unfit to attend.  The Tribunal found that she had been constructively dismissed by reason of the manner in which the investigation had been conducted and described the necessity for a member of management to escort her from her place of work in front of her staff as both “distasteful and unnecessarily embarrassing”.  Compensation € 61,000 was awarded.

Dismissal when exceptional collective redundancy situation

Where the Labour Court holds that an exceptional collective redundancy situation exists and employees are dismissed in any event, it is open to an affected employee to claim unfair dismissal. In those circumstances, employees may be entitled to compensation of up to five years’ remuneration.

Processing a claim under the Acts

The WRC may hear applications under the Unfair Dismissals Acts providing an application has been made by the claimant within 6 months from the date of dismissal.  The time for submitting a claim for redress for unfair dismissal may be extended to 12 months in cases where exceptional circumstances have prevented the lodgement of the claim within the normal time limit.

Unfair Dismissals Versus Redundancy

Under the Unfair Dismissals Acts, redundancy is a specific form of dismissal in that a bona fide redundancy, if effected fairly, is deemed a fair dismissal.  However the money received for a redundancy dismissal is not technically compensation for an unfair dismissal.  It is a redundancy lump sum.  An employee is only entitled to the statutory lump sum and a claim under the Redundancy Payment Acts relates to entitlement to getting the correct amount of statutory ump sum only.  It has nothing to do with unfair dismissal compensation.

IF AN AMPLOYEE ACCEPTS MONEY ON THE BASIS OF AGREEING TO A REDUNDNACY/SEVERANCE PACKAGE HE RISKS FORECLOSING HIS ENTITLEMENT TO SUBSEQUENTLY BRINGING AN UNFAIR DISMISSAL ACTION.

A common problem is where employees accept money on one basis and then turn around and sue their employer on the basis that they were dismissed, this often happens in the area of redundancy claims.

Cusack V Dejay Royal Alarms Limited.  The EAT confirmed that an employee cannot recover money twice from an employer on the basis that he has both been made redundant and unfairly dismissed.  These two types of termination are separate and mutually exclusive.  If an employee has received money from an employer by way or a redundancy lump sum, this amount will be set off against any amount he is awarded if he then brings a claim for unfair dismissal against the same employer he cannot receive both.  In this case the claimant was a manager of an alarms system installation team in the respondent company.  In may 2004 the CEO met with the claimant and it was agreed that he would accept to perform additional responsibilities related to training.  It was alleged by the claimant that his position within the respondent was gradually undermined from this time.  In particular, her alleged that the original installation aspects of his job were incorporated into the role of another manager, the Operations Manager.  He also referred to an “Organisational Diagram” produced by the respondent in or about June 2004.  This document purported to show that the position of the claimant was not subordinate to fellow employees who had previously reported to him in the management structure.

In July 2004, the Operations Manager left the company and the claimant agreed to cover his functions related to the installation responsibilities.  However, despite this workload the CEO of the respondent then informed the claimant that he was being made redundant.  Hew as informed that there was in fact a redundancy situation within the company.  The claimant was not allowed work out his notice or receive pay in lieu.  However, the claimant took a redundancy package in the amount of €22,154 at this time.  He then proceeded to bring a compensation claim for unfair dismissal against the respondent.

The EAT Determined that even though he had taken a redundancy package the Tribunal found in his favour in terms of the unfair dismissal.  In particular the respondent had not shown that a genuine redundancy situation existed, that an appropriate redundancy procedure had applied and that the claimant had not been unfairly selected for the redundancy.  

The EAT awarded him €30,000 for the unfair dismissal and €6,076.88 for his notice.   However the EAT ordered that the redundancy package of €22,154 already paid to the claimant be set off against the amount awarded by them.  

In this case the employee received an amount of unfair dismissal compensation larger than that already received by way of redundancy.  This meant that he came out with a net gain.  However had the amount of the unfair dismissal compensation awarded by the EAT been less that the earlier lump sum, the claimant would have potentially left the Tribunal owing his employer money after the set off.

1.5
REDUNDANCY PAYMENTS ACTS

The Redundancy Payments Acts, 1967-2007 oblige employers by law to pay redundant employees a statutory redundancy entitlement.  The amount is related to the employee's length of service and normal weekly earnings (gross weekly wage average regular overtime and payment-in-kind, all added together, up to a maximum wage at of €600 per week).

A redundancy situation arises where an employee's job ceases to exist, and the employee is not replaced for such reasons as rationalisation/reorganisation, not enough work available, the financial state of the firm, company closures etc.  It is the job that becomes redundant not the person.

Those covered include:


An employee over the age of 16

· 
Employees who have reached 66 Years and whose date of termination is on or 
after 8th May 2007 are now covered by the provisions of the Redundancy 
Payments Acts 1967 to 2007. 

· 
An employee with 104 weeks (two years) continuous service 


A person is  an insurable person under the Social Welfare Acts. 

The following situations will not break the continuity of service:


Maternity/adoptive/parental/carer's leave 


Dismissal due to redundancy before reaching 104 weeks service and then taken back by that same employer within 26 weeks of that dismissal 


Re-employment within four weeks of dismissal by an associate company of the previous employer 


Voluntary transfer to another employer and it is agreed that the continuity of  service will not be broken 


Reinstated or Re engagement under the Unfair Dismissal Legislation


Where a person is on strike or locked out of their employment 


Where there has been a transfer of the business and the person works for to a new owner 


Where a person is off work through illness, agreed absence, holidays or lay-off 

Any absences outside of the three-year period ending on the date of termination of employment are disregarded. 


The Same rules apply to Apprentices unless dismissed within one month after the end of the apprenticeship.

Calculation of Statutory Entitlement


Two weeks pay for each year of employment continuous and reckonable over the age of 16 


in addition, a bonus week. All excess days should be calculated as a portion of 365 days. i.e 4 years 190 days = 4.52 years 


Reckonable service is service excluding ordinary sick leave over and above 26 weeks, occupational injury over and above 52 weeks. 


Reckonable service also excludes absence from work because of lay-offs or strikes. However, short-time work is reckonable. 

Disputes

Disputes concerning redundancy payments are submitted to the WRC. 

Challenging a Redundancy.

Where it can be shown that another person has been taken on to replace the redundant employee.

McElroy V Floraville Nurseries Ltd [1994] ELR 91 The claimant worked in a branch of the respondent company that ceased trading and she was made redundant.  Her job had also involved working in other areas of the respondent company.  After she was made redundant the company recruited other staff for positions that she could have filled.  The tribunal held that a genuine redundancy situation did not exist as the other areas of work where she was employed and for which other employees were recruited continued.

The employer must investigate redeployment options Gammell v Pall Ireland UD1057/2007 the Tribunal found that no legitimate redundancy existed in circumstances where the employer was “a progressive company that was restructuring and apparently expanding both its product line and its turnover and new personnel were being brought in to fill certain roles.”
 The Tribunal pointed out that the onus was on the employer to put proposals forward for the redeployment of the claimant and they completely failed to do this, therefore the claimant had been unfairly dismissed.

Fair Selection for Redundancy

Section 2(3) of the 1977 Act provides that a claimant who has been unfairly selected for redundancy has been unfairly dismissed.  In order to prove an unfair selection it must be shown firstly that the circumstances constituting the redundancy applied equally to one or more employees  in similar employment with the claimant who were not made redundant and secondly that the reason for the redundancy was for  the prima facia unfair reasons outlined in Section 2 (2) or was unjustifiably in contravention of an agreed procedure relating to redundancy.

In Murphy V MPGWU [1997] ELR 74 the claimant was held to have been fairly selected for redundancy where the practice of LIFO was upheld as a proper procedure for choosing redundancies.  The Claimant unsuccessfully argued that the real reason for his redundancy was the fact that he had previously litigated against this employer, which would have satisfied the prima facie unfair grounds of Section 2(2) but was held not to have been the real reason for the redundancy where the employer had applied a fair procedure for selection.

Fair Procedures in Redundancy

There are two components to a fair procedures argument in challenging a redundancy as an unfair dismissal.  Firstly the governing principle of Act is set out in Section 6 (1) which determines that a dismissal is unfair 

“unless having regard to all these circumstances, there are substantial grounds justifying dismissal”
Section 6(4) which justifies a redundancy as a fair dismissal is expressly subject to subsection 1.

The Tribunal will also actively have regard to Section 6(7) of the Act which entitles the Tribunal to take account of the reasonableness of the employer’s conduct in relation to the dismissal.

In Barton V Newsfast Freight Limited UD 169/2005 the Tribunal expressly stated that the claimant would have failed had it not been for it (section 6 (8).  Whilst the tribunal accepted that the company was experiencing trading difficulties, they found the dismissal to have been unfair given the manner in which the employer had kept the claimant in the dark and had handled the dismissal badly.

Fair procedure in selection are very apparent in the decision of Sheehan and O’Brien v Vintners Federation of Ireland Limited UD 787 and 788/2007.  The claimants had been employed by the respondent as regional representatives for twelve years.  Due to  falling membership and concerns about work practices of regional representative, the respondent decided to re-organise its work practices and make the claimants’ positions redundant.  The claimants had put forward proposals which involved rationalisation and savings to the respondent that would have allowed them to be retained as employees.  However the respondent instead decided to create a new position but declined to consider the claimants as candidates for it.  The Tribunal stated very clearly that they were critical of “the manner in which the respondent dealt with the redundancy situation in these cases having regard to the ages of the claimants and their length of service.  The Tribunal ultimately also regrets that the respondent did not give any genuine consideration to the proposals put forward by one of the claimants (after consultation with the other claimant and another employee) to resolve difficulties that the respondent as encountering”
In deciding why these deficiencies made the process unfair, the Tribunal had particular regard to the provision of Section 6(7) of the Act which  entitles the Tribunal to take account of the reasonableness of the employer’s conduct in relation to the dismissal.  The Tribunal concluded:

“The respondent acted unfairly in failing to consider earnestly the claimant’s proposals regarding the re-organisation of the work which would have realised significant savings.  Furthermore, the respondent’s failure to properly consider either of the claimants for the new Organisation Development Officer role was also unreasonable.  Accordingly, the Tribunal believes that the dismissals were unfair.” 
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